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On January 29, 2015, the Federal Acquisition Regulation (FAR) Council published a final rule 
amending the FAR by imposing significant responsibility on contractors and subcontractors 

to act affirmatively to prevent human trafficking and forced labor.1 The final rule implemented 
Executive Order (E.O.) 13627, “Strengthening Protections Against Trafficking in Persons in Fed-
eral Contracts,”2 and Title XVII of the National Defense Authorization Act for Fiscal Year 2013, 
entitled “Ending Trafficking in Government Contracting,”3 substantially augmenting existing 
human trafficking-related prohibitions for federal contractors and subcontractors.4 The final 
rule took effect March 2, 2015, and applies to all new contracts and future orders under existing 
indefinite-delivery/indefinite-quantity (ID/IQ) contracts.5 The Department of Defense (DOD) 

simultaneously published a final rule amend-
ing the Defense FAR Supplement (DFARS) to 
further implement the DOD’s anti-trafficking 
policy and supplement Government-wide 
changes.6 The DFARS amendments took effect 
January 29, 2015.7

	 The anti-trafficking regulations have far-
reaching consequences for federal contractors 
and subcontractors both in the United States 
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and abroad. Contractors or subcontractors must 
ensure that they and their subcontractors and 
recruiting agents do not engage in a wide range 
of trafficking-related activities, such as providing 
misleading information about work conditions, 
requiring employees to pay recruitment fees, 
confiscating employees’ identity papers, or failing 
to pay return transportation costs for employees 
brought to a locale to work on a Government 
contract.8 These requirements apply to almost all 
Government prime contractors and subcontrac-
tors, even those that may not have historically 
thought that this issue affected their industry 
or that this type of regulation would apply to 
them. As detailed in this Briefing Paper, the re-
quirements reach commercial item contractors, 
subcontractors, and small businesses, as well as 
larger traditional contractors.9 In addition, enti-
ties with larger, overseas contracts must develop 
and maintain detailed anti-trafficking compliance 
programs and provide annual certifications of 
their anti-trafficking efforts.10

	 In the light of these stricter requirements for 
Government contractors and subcontractors, this 
Briefing Paper discusses the broad applicability 
of the FAR anti-trafficking rule to all federal 
contracts, the FAR requirements for reporting 
and detailed compliance plans and annual cer-
tifications, the DFARS requirements for defense 
contractors, and the proposed rulemaking to 
define the scope of the prohibition on “recruit-
ment fees.” In addition, to guide contractors 
in their efforts to ensure compliance with the 
requirements, the Paper presents a series of 
common questions and general answers about 
the anti-trafficking regulations. 

Applicability To All Federal Contracts

	 The FAR anti-trafficking final rule strengthens 
the U.S. Government’s existing zero-tolerance 
policy on trafficking in persons outlined in the 
Trafficking Victims Protection Act (TVPA).11 Prior 
to the implementation of the new regulations, 
U.S. law already prohibited all contractors and 
their employees from engaging in “severe forms 
of trafficking in persons,” procuring commercial 
sex, or using forced labor during the performance 
of the contract.12 The revised regulations estab-
lish significantly more specific prohibitions and 
requirements with which federal contractors and 
subcontractors must comply.

	 Specifically, the final rule revised federal con-
tracting regulations to prohibit all contractors, 
subcontractors, and employees of either from 
engaging in a broad range of trafficking-related 
activities including:

(1)	 Engaging in severe forms of trafficking 
during the period of performance of the 
contract;

(2)	 Procuring commercial sex acts during the 
period of performance of the contract;

(3)	 Using forced labor in the performance of 
the contract;

(4)	 Destroying, concealing, confiscating, or 
otherwise denying access by an employee 
to the employee’s identity documents, such 
as passports or drivers’ licenses;

(5)	 Using misleading or fraudulent recruit-
ment practices during the recruitment 
of employees, such as failing to disclose 
basic information or making material  
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System (FAPIIS) any allegations substantiated in 
an administrative proceeding regarding traffick-
ing violations.17 All such information posted in 
FAPIIS will presumptively be publicly available.18

Detailed Compliance Plans And Annual 
Certifications Required For Larger  
Contractors And Subcontractors

	 Under the anti-trafficking regulations, federal 
contractors and subcontractors with contracts or 
subcontracts performed abroad involving services 
or supplies exceeding $500,000 must implement 
appropriate compliance plans targeting traffick-
ing activities, complete a compliance certification 
prior to accepting an award, and publish such 
plans at their respective workplaces and on their 
websites.19 Such plans must include at a minimum:

(a)	 An employee awareness program about 
the Government’s zero-tolerance policy 
with regard to human trafficking, the 
trafficking-related activities in which the 
contractor is prohibiting from engaging, 
and the actions that will be taken against 
employees for violations;

(b)	 A process for employees to report traffick-
ing violations without fear of retaliation, 
including through a hotline number and 
email address;

(c)	 A recruitment and wage plan that only per-
mits the use of recruitment companies with 
trained employees, prohibits charging “re-
cruitment fees” to the employee, and ensures 
that wages meet applicable host country legal 
requirements or explains any variance;

(d)	 A housing plan (if the contractor provides 
or arranges housing) that ensures compli-
ance with applicable host country legal 
requirements; and

(e)	 Procedures to prevent agents and sub-
contractors at any tier and at any dollar 
amount from engaging in trafficking in 
persons and to monitor, detect, and ter-
minate any agents, subcontractors or sub-
contractor employees that have engaged 
in such activities.20

misrepresentations regarding the key 
terms and conditions of employment, 
including wages and fringe benefits, the 
location of work, living conditions and 
housing, any significant costs to be charged 
to the employee, and, if applicable, the 
hazardous nature of the work;

(6)	 Using recruiters that do not comply with 
local labor laws and charging “recruitment 
fees” to employees; 

(7)	 Providing or arranging housing that fails to 
meet the host country and safety standards;

(8)	 Failing to provide a written employment 
contract, recruitment agreement, or simi-
lar work paper, if required by law or con-
tract, in the employee’s native language at 
least five days before the employee parts 
from his or her country of origin; and

(9)	 Failing to provide or reimburse return 
transportation costs upon the end of employ-
ment for employees who were brought into 
a country for the purpose of working on a 
U.S. Government contract or subcontract.13

	 Moreover, all contractors must notify agents and 
employees of the Government’s anti-trafficking 
policy and the actions the contractor will take 
against an employee, subcontractor, subcontractor 
employee, or agent for violations of the policy’s 
prohibitions and must take appropriate action 
for violations of the prohibitions.14 

Reporting

	 The anti-trafficking regulations require con-
tractors to notify the Contracting Officer (CO) 
and the agency Inspector General (IG) upon 
becoming aware of credible information alleg-
ing that a contractor employee, subcontractor, 
subcontractor employee, or their agent has 
engaged in prohibited trafficking behavior.15 
In turn, the CO must notify the agency IG, the 
agency debarring and suspending official, and 
if appropriate, law enforcement officials with 
jurisdiction over the alleged offense.16 The regula-
tions also require COs to include in the Federal 
Awardee Performance and Integrity Information 
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	 The regulations contain a significant exception: 
the compliance plan requirement does not apply 
to contracts and subcontracts for commercially 
available off-the-shelf items (COTS).21 Accord-
ingly, companies that hold supply contracts for 
commercial items that are sold in substantial 
quantities in the commercial marketplace and 
are offered to the Government without modifi-
cation in the same form in which they are sold 
in the commercial marketplace are not subject 
to the above-referenced compliance plan re-
quirements. Significantly, the compliance plan 
requirements do apply to non-COTS commercial 
item contracts.

	 As was the case with the mandatory disclosure 
rule22 and other recent supply chain regulatory 
provisions,23 the FAR provisions enhance the 
obligation of contractors to oversee the actions 
of their subcontractors. Contractors and subcon-
tractors must certify (prior to award and then 
annually thereafter) that they have in place an 
appropriate compliance plan and that, after con-
ducting “due diligence,” neither they nor any of 
their subcontractors have engaged in trafficking-
related activities, or, if abuses have been found, 
the contractor or subcontractor has taken the 
appropriate remedial and referral actions.24 

New DFARS Requirements For Defense 
Contractors

	 The DFARS anti-trafficking final rule25 added 
the requirement to display hotline posters re-
garding human trafficking and whistleblowing 
for noncommercial contracts and subcontracts 
above a $5 million threshold whether performed 
within or outside the United States.26 The ho-
tline posters must be posted prominently in 
common work areas, and if a substantial portion 
of the workforce does not speak English, then 
contractors must also post the notices in the 
language(s) spoken by a substantial portion of 
the workforce.27

	 In addition, all solicitations and contracts that 
exceed the simplified acquisition threshold, in-
cluding those for the acquisition of commercial 
items, must include a new representation that 
the offerors’ hiring practices address combat-

ing trafficking in persons and that offerors will 
comply with the anti-trafficking policies.28 This 
representation adds requirements to notify 
employees and subcontractors regarding their 
obligation to report human trafficking violations 
and that they will be afforded whistleblower 
protection.29

	 The DFARS final rule also integrates a con-
tractor employee bill of rights and requires that 
employees be made aware of it, that their employ-
ers enforce it, and that it be posted in employee 
workspaces in English and any foreign languages 
spoken by a significant portion of the workforce.30 
Specifically, contractors must ensure that their 
employees are aware of their rights to:31 

	 (A) Hold their own identity or immigration 
documents, such as a passport or driver’s license, 
regardless of the document’s issuing authority; 

	 (B) Receive agreed upon wages on time; 

	 (C) Take lunch and work-breaks; 

	 (D) Elect to terminate employment at any time; 

	 (E) Identify grievances without fear of reprisal; 

	 (F) Have a copy of their employment contract 
in a language they understand; 

	 (G) Receive wages that are not below the legal 
host-country minimum wage; 

	 (H) Be notified of their rights, wages, and 
prohibited activities prior to signing their employ-
ment contract; and 

	 (I) If housing is provided, live in housing that 
meets host-country housing and safety standards.

Proposed Rulemaking On “Recruitment 
Fees”

	 While finalizing its regulations, the FAR 
Council left one issue open for public com-
ment—the definition of “recruitment fees.” 
In order to comply with both E.O. 13627, which 
prohibits all recruitment fees, 32 and Title XVII of 
the National Defense Authorization Act for Fiscal 
Year 2013, which prohibits only “unreasonable” 
recruitment fees,33 the FAR final rule applies the 
most stringent requirement (i.e., no recruitment 
fees).34 Consequently, additional rulemaking is 
necessary to define the scope of this prohibi-
tion. In January 2015, upon publication of the 
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final rule, the FAR Council invited the public 
to comment on a draft definition. The period 
for public comment closed in March 2015; as 
of the submission of this Paper, the draft defi-
nition remains under the consideration of the 
U.S. Government.35 

	 The current draft definition of “recruitment 
fees” is: 36

(1)    Recruitment fees include but are not limited to the 
following fees, charges, or costs:

a.	 for soliciting, identifying, considering, inter-
viewing, referring, retaining, transferring, 
selecting, or placing potential employees;

b.	 for covering the cost, in whole or in part, of 
advertising;

c.	 for certifying labor applications;

d.	 for processing petitions;

e.	 for visas and any fee that facilitates an em-
ployee obtaining a visa such as appointment 
and application fees;

f.	 for government-mandated costs such as border 
crossing fees;

g.	 for procuring photographs and identity docu-
mentation, including any nongovernmental 
passport fees;

h.	 fees charged as a condition of access to the job 
opportunity, including procuring medical ex-
aminations and immunizations and obtaining 
background, reference and security clearance 
checks and examinations; and

i.	 for an employer’s recruiters, agents or attor-
neys, or other notary or legal fees.

(2)	 Any fee, charge, or cost may be a recruitment fee 
regardless of whether it is deducted from wages, paid 
back in wage or benefit concessions, paid back as a 
kickback, bribe or tribute, remitted in connection 
with recruitment, or collected by an employer or 
a third party, including but not limited to agents, 
recruiters, staffing firms (including private employ-
ment and placement firms), subsidiaries/affiliates 
of the employer and any agent or employee of such 
entities.

	 There have also been congressional develop-
ments that could influence the final form of the 
definition of recruitment fees. On February 27, 
2015, the U.S. House of Representatives Com-
mittee on Foreign Affairs approved a bill, H.R. 
400, “Trafficking Prevention in Foreign Affairs 
Contracting Act,”37which would require the 
Department of State and the U.S. Agency for 

International Development to propose a defini-
tion of recruitment fees to apply to the TVPA 
within 180 days of the statute’s enactment.38 As 
the TVPA was instrumental in shaping the regula-
tions,39 the definition provided by H.R. 400 could 
help shape a final definition of recruitment fees. 
However, H.R. 400 has yet to be considered by 
the full House of Representatives.

Common Questions And General Answers

	 As contractors digest the new FAR and DFARS 
requirements, many questions have arisen. Below 
are some commonly asked questions and general 
answers to help guide contractors as they seek to 
ensure compliance with the anti-trafficking regula-
tions. These answers should be considered as guid-
ance only and not a replacement for legal or other 
professional advice about particular circumstances.

■■ General Overview

	 (1) What companies are covered under the new 
obligations?

	 The anti-trafficking regulations’ prohibitions 
on specified trafficking-related activities and the 
self-reporting requirements, audit and investiga-
tion obligation, and contract clause requirements 
apply to all federal contractors, subcontractors, 
and their employees, regardless of the size of the 
contract or subcontract and whether the contract 
are performed in the United States or abroad.40 
As stated above, the new FAR compliance plan 
and certification requirements do not extend 
to all contractors and subcontractors.41 Instead, 
they only apply to contractors and subcontrac-
tors that perform on a non-COTS contract or 
subcontract in which the estimated value of the 
supplies acquired or services rendered outside 
the United States exceeds $500,000.42

	 (2) My company is a large commercial business with 
only a few federal contracts. Do the new regulations 
apply to my company since so little of its overall busi-
ness concerns federal contracts?

	 The new regulations are significant because they 
cover the activities of all federal contractors and 
subcontractors, regardless of size, number of Gov-
ernment contracts, number of contractors, and/
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or location of contract performance.43 Even if a 
large business were to have only one Government 
contract in its business structure, at a minimum, the 
business would still be subject to the anti-trafficking 
regulations’ policy prohibitions.44

	 (3) My company is a federal contracting subsidiary of 
a larger commercial business. I am aware that the scope 
of the regulations cover the federal subsidiary I work in, 
but do they also affect the larger commercial business? 

	 Although the applicability of the anti-trafficking 
regulations are case specific, the regulations only 
cover a larger commercial business (when there 
is a separate federal contracts subsidiary) if the 
larger business assists the federal subsidiary in its 
performance of a Government contract. Specifi-
cally, the FAR defines the coverage of the new 
policy prohibitions as extending to “contractors, 
contractor employees, subcontractors, subcontrac-
tor employees, and their agents.”45 If the larger 
commercial business assumes the position of 
any of those categories of assistance, then the 
regulations will apply to that larger business. By 
contrast, if the commercial business is entirely 
separate from the federal business subsidiary, the 
commercial business may not be affected by the 
obligations under the new regulations. 

■■ Dealings With Subcontractors And Flow Down

	 (4) What constitutes adequate monitoring of sub-
contractors and employees by a prime contractor under 
the new rule?

	 The U.S. Government’s analysis of the new regu-
lations emphasizes that “vigilance by the prime 
contractor is necessary.”46 The regulations require 
contractors to “[t]ake appropriate action, up to and 
including termination, against employees, agents, 
or subcontractors that violate” the prohibitions.47 
Thus, a contractor’s monitoring of its subcontrac-
tors,48 agents, and employees must be credible and 
sufficient to enable it to detect a potential violation. 
However, a prime contractor’s monitoring efforts 
may vary based on the risk of trafficking involved 
with a particular product and the amount of access 
a prime contractor has to a given worksite.49 For 
example, the FAR Council noted in the preamble 
to the final rule that “[w]here a prime contractor 
has direct access, the prime contractor would be 

expected to look for signs of trafficking in persons 
at the workplace, and if housing is provided, inspect 
the housing conditions.”50 According to the U.S. 
Government, when “the employees and subcontrac-
tors are distant, or for lower tier subcontractors,” 
the prime contractor must at a minimum review its 
subcontractor’s plans and certifications to confirm 
adequate monitoring procedures are in place.51 
Similarly, in cases where subcontractors may be far 
removed from the prime, the U.S. Government ad-
vises that the prime contractor should also compare 
the subcontractors’ information against publicly 
available audits and trafficking in persons data for 
the particular area and product.52 Because prime 
contractors have significant monitoring obligations 
for compliance with the regulations, the mainte-
nance of a process for employees, subcontractors, 
and agents to report potential violations without 
a fear of retribution is paramount.53 

	 (5) Do my company’s obligations flow down to my 
subcontractors? And if so, what do I need to do to be 
sure the obligations appropriately flow down?

	 Yes, a prime federal contractor’s anti-trafficking 
obligations flow down to its subcontractors. First, 
a contractor must include the substance of the 
clause found in FAR 52.222.50 “in all subcon-
tracts, and in all contracts with agents.”54 Second, 
if the subcontract is subject to the regulations’ 
compliance plan and certification requirements,55 
then that subcontractor must submit to the 
contractor its certification prior to the award of 
the subcontract and annually thereafter.56 The 
offering subcontractor certification must attest 
that the subcontractor has (a) “implemented 
a compliance plan” and (b) “conducted due 
diligence,” concluding either that “to the best 
of [its] knowledge and belief, neither it nor any 
of its proposed agents, subcontractors, or their 
agents is engaged in” the prohibited activities or 
noting that the offering subcontractor “has taken 
the appropriate remedial and referral actions.”57

■■ Prohibited Activities And Contractor  
	 Requirements

	 (6) Do I need to pay for return transportation or 
its equivalent costs if an employee does not request it?

	 Yes. The regulations specifically provide that 
a contractor must not fail to “provide return 

 Briefing Papers © 2015 by Thomson Reuters



★  OCTOBER    BRIEFING PAPERS    2015    ★

7

transportation or pay for the cost of return trans-
portation upon the end of employment” for all 
employees who are not nationals of the country 
in which they have been brought by the employer 
to work on a U.S. Government contract.58

	 (7) Do I still need to pay return transportation costs 
if I fire my employee for cause? 

	 Yes. The regulations do not make any exception 
for firing an employee for cause. A contractor is 
obligated to provide return transportation or the 
costs of return transportation for any employee 
brought either to a country different from the 
country in which the employee was hired or to 
the United States for work on a U.S. Government 
contract or subcontract.59 The regulations provide 
few exceptions to this obligation, which include 
(a) any employee “legally permitted to remain 
in the country of employment and who chooses” 
to remain and (b) any employee exempted from 
the rule’s obligation by an authorized official of 
the contracting agency.60

	 (8) Do I need to train my employees on the new 
regulations?

	 Yes. The regulations require all contractors to 
notify employees, subcontractors, and agents of 
the U.S. Government’s policy prohibiting human 
trafficking outlined in the regulations. Moreover, 
all contractors must train their employees or agents 
on their adoption of the U.S. Government policy 
and the remedies it will impose upon violations 
of the policy.61 

	 For companies required to implement a com-
pliance plan, training is an essential component 
of any plan. First, all plans require contractors 
to implement an awareness program notifying 
all employees of the U.S. Government policy 
and actions a contractor will take in the event 
of a violation.62 Second, all plans must include 
training employees on a process of reporting any 
potential violations without fear of retaliation.63 
Moreover, all plans must include “[p]rocedures 
to prevent agents and subcontractors at any tier 
and at any dollar value from engaging in traffick-
ing in persons.”64

	 (9) Are there any requirements to create a process 
for employees to report violations? 

	 A reporting process must be included in a 
compliance plan under the new regulations.65 The 
reporting process must allow for any employee 
to report a potential violation without fear of 
retaliation.66 To ensure a nonretaliatory process, 
the regulations require contractors to make a 
national hotline available to all employees.67

	 (10) Do contractors need to use licensed recruiters 
for the recruitment process? 

	 The regulations, the Trafficking Victims Protec-
tion Act of 2000, and E.O 13627 “do not specifically” 
mandate a licensing requirement for recruiters.68 
Instead, the regulations require that recruiters 
comply with the laws of each country in which 
recruiting takes place.69 Thus, covered companies 
will want their recruiters to have enough training 
to ensure compliance with local laws.

	 (11) When will the Government define a “recruit-
ment fee”? 

	 The regulations prohibit the charging of any 
recruitment fees upon an employee.70 However, 
at the time of the final rule’s publication, the 
FAR Council invited the public to provide input 
on the proposed draft definition for recruitment 
fees.71 The period for public input closed in March 
2015. As of October 15, 2015, the draft definition 
was apparently still under consideration in the 
Federal Government.72 

■■ Compliance Plans And Certifications

	 (12) My company bids for large, overseas contracts. 
What kind of compliance program does the regulations 
require?

	 The regulations require contractors and sub-
contractors that supply non-COTS services or 
supplies exceeding a value of $500,000 to have 
a compliance program “if any portion of the 
contract or subcontract” is performed outside 
the United States.73 Each contractor’s or subcon-
tractor’s compliance program will look slightly 
different, depending on factors including the size 
and complexity of the contract or subcontract, 
the structure of the relevant companies, and the 
nature and scope of the activities performed.74 
As detailed above, all compliance plans must 
include the following minimum elements:
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(a)	 An awareness program;

(b)	 A reporting process;

(c)	 A recruitment and wage plan;

(d)	 A housing plan, if applicable; and 

(e)	 Prevention procedures.75 

	 (13) How detailed must a compliance plan be to 
satisfy the FAR requirements? 

	 The regulations do not spell out a minimum 
level of detail for compliance plans. Although 
every compliance plan must address the FAR’s 
minimum requirements, it is up to the contrac-
tor to decide how much detail to use in creating 
its compliance plan. The FAR establishes that 
the contractor must maintain a compliance 
plan appropriate to “the size and complexity 
of the contract“ and to “the nature and scope 
of the activities to be performed for the Gov-
ernment.”76 

	 (14) What does a company need to certify and when 
does a company need to certify compliance with the 
anti-trafficking regulations? 

	 When a certification is required, it must 
provide that the company has (a) implemented 
a compliance plan and (b) conducted due dili-
gence, concluding either that “[t]o the best of 
[its] knowledge and belief, neither it nor any 
of its proposed agents, subcontractors, or their 
agents has engaged in” the prohibited activi-
ties or noting that the company “has taken the 
appropriate remedial and referral actions.”77 
Moreover, there are two timeline requirements 
associated with the submission of a certification. 
First, apparent successful offerors must submit 
certification prior to an award.78 Second, all 
specified contractors must annually submit a 
certification to the CO following the receipt 
of an award.79 

	 In connection with the certifications submitted 
prior to an award, the submitting company must 
make its certification in connection with all pro-
posed subcontracts as of the date of submission.80 
Following the award of the prime contract, if a 
prime contractor hires an additional subcontrac-
tor (or substitutes a subcontractor for one that 

was previously identified), the prime contractor 
must obtain the subcontractor’s certification at 
the time of the subcontract award.81 

	 (15) Do I still need to certify annually even if noth-
ing has changed? 

	 Yes. The regulations explicitly require that a 
contractor provide certification of compliance 
annually following an award of a U.S. Government 
contract.82 The annual certification requirement 
lasts for the duration of the “performance of the 
contract, when a compliance plan was required 
at award.”83

	 (16) For a certification, what level of “due diligence” 
is required?

	 “Due diligence” is not defined generally in 
the FAR. In addition, the regulations do not 
provide any clarification or definition of the 
term. However, in preamble to the final rule, 
the FAR Council noted that “the level of ‘due 
diligence’ required depends on the particular 
circumstances.”84 Therefore, the depth and 
scope of a contractor’s due diligence is a 
“business decision, requiring judgment by the 
contractor,”85 for which little formal guidance 
is available. Contractors may wish to review the 
State Department’s annual Trafficking in Persons 
Report, which indicates that trafficking risks are 
more pronounced in industries that rely on low-
skilled or unskilled labor, in industries where 
labor demands fluctuate and include periods 
of urgent demand, and where the urgency to 
retain workers can result in dependence on 
labor recruiters, creating layers of separation 
between the company and the workers.86 Fur-
ther guidance on areas of high risk may also be 
gleaned from a State Department-commissioned 
report produced by Verité.87 In circumstances 
such as those described in the State Depart-
ment and Verité reports, prudent contractors 
will exercise heightened due diligence.

	 (17) What are the possible False Claims Act implica-
tions associated with an inaccurate certification? 

	 The regulations specifically state that the list 
of remedies provided (loss of award, contract 
termination, suspension, etc.) is “in addition 
to any other remedies available to the United 
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States Government.”88 Other remedies might 
include, inter alia, an action under the federal 
Civil False Claims Act (FCA).89 Under that stat-
ute, the filing of a false certification of compli-
ance or inaccurate anti-trafficking record could 
be seen as a false claim,90 triggering potential 
FCA liability.91 The FCA imposes harsh civil and 
criminal penalties on contractors for any false 
claims, including false statements, made to the 
Government.92 Therefore, the possibility of FCA 
liability must be forefront in the mind of any 
entity preparing a submission or certification 
to the Government. 93

	 (18) Do the regulations impose any additional obliga-
tions on companies required to maintain a compliance 
plan? 

	 All contractors must “post the relevant con-
tents” of their compliance plans, “no later than 
the initiation of contract performance, at the 
workplace” and on their websites, if maintained.94

■■ Potential Violations And Remedies

	 (19) When do I need to report to my CO that there 
might be a violation? 

	 A contractor is required immediately to inform 
the CO and agency IG if it receives “[a]ny credible 
information” from “any source”95 alleging that an 
employee, subcontractor, subcontractor employee, 
or agent of the contractor engaged in conduct vio-
lating the anti-trafficking policy.96 In addition, the 
contractor must also provide the CO and agency 
IG all information regarding “actions taken” by 
the contractor against its employee, subcontractor, 
subcontractor employee, or agent.97 

	 (20) What if the alleged violation relates to multiple 
contracts? 

	 In the event an allegation is tied to more than 
one contract, a contractor must notify the CO 
associated with the contract of the largest dollar 
value.98

	 (21) What will happen upon the CO’s receipt of 
credible information of a violation?

	 Although the FAR does not spell out each 
step of the process, it appears that investiga-
tions of alleged violations will be conducted by 

the agency IG, who will then provide copies of 
their reports to the COs. Following receipt of 
the agency IG’s report, the agency head will 
delegate authorization to an agency official to 
expeditiously conduct an administrative proceed-
ing, allowing the contractor the opportunity to 
respond to the report. The authorized agency 
official will then make a final determination 
as to whether the allegations are substantiated 
and will notify the Contracting Officer of the 
determination.99 If there was a final determina-
tion that the violation was substantiated, the 
CO will enter it into FAPIIS and consider what 
remedies are appropriate.100

	 (22) In determining a remedy for a violation of the 
rule, are there any mitigating or aggravating factors? 

	 The regulations provide that a CO may consider 
the following mitigating factors when determin-
ing an appropriate remedy:

(a)	 The contractor has a compliance plan or 
an awareness program at the time of the 
violation;

(b)	 The contractor was in compliance with its 
plan; and

(c)	 The contractor took appropriate remedial 
actions for the violation, which may in-
clude “reparation to victims” in connection 
to the violation.101

	 Similarly, the regulations also provide aggravat-
ing factors for a CO to take into consideration 
when determining an appropriate remedy. They 
include: 

(a)	 A contractor’s failure to abate an alleged 
violation; or 

(b)	 A contractor’s failure to enforce its compli-
ance plan’s requirements, when directed 
by the CO.102

	 (23) What obligations do contractors have to cooperate 
with the CO’s consideration of a potential violation? 

	 All contractors must fully cooperate with the 
CO involved in the investigation and consider-
ation of a potential violation.103 In accordance 
with the rule, to be considered fully cooperative, 
a contractor must at a minimum:
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(a)	 Provide disclosures to the agency IG pro-
viding sufficient information about the 
nature, extent, and individuals responsible 
for the offense;

(b)	 Respond in a timely and complete man-
ner to document requests by Government 
auditors and investigators; 

(c)	 Provide reasonable access to its domestic 
and international facilities and staff so as 
to allow governmental agencies to conduct 
audits, investigations, or other appropriate 
action to ensure compliance with all appli-
cable anti-trafficking laws and regulations; 
and 

(d)	 Provide protection for all employees who 
may be suspected victims or witnesses of 
prohibited activities, including allowing 
the employees to cooperate fully with the 
Government and giving protection to em-
ployees prior to their return to the country 
of their recruitment.104 

	 (24) Is there any affirmative defense or safe harbor 
for a prime contractor that has implemented its own 
compliance plan, completed appropriate flow downs, 
and complied with notification and reporting require-
ments? 

	 Prior to the final publication of the final rule, 
the FAR Council considered comments suggest-
ing the need to create an affirmative defense 
or safe harbor for those prime contractors fac-
ing remedies for acts of subcontractors.105 The 
Council decided not to implement any defense 
or safe harbor. It reasoned that “[n]either 
the statute nor the E.O. fully shield a prime 
contractor or create an affirmative defense.”106 
However, the Council did acknowledge that 
“[c]ulpability is determined on a case-by-case 
basis,” suggesting that a prime contractor’s 
compliance with the regulations would serve 
as a mitigating factor in the Government’s 
consideration of an appropriate remedy for 
the prime.107 

	 (25) What will happen if my company does not 
comply with the new requirements? 

	 Under the regulations, a contractor’s failure 
to comply with the anti-trafficking regulations108 

may render the contractor subject to, among 
other remedies:

(a)	 Required removal of a contractor employee 
or employees from the performance of the 
contract;

(b)	 Required subcontractor termination;

(c)	 Suspension of contract payments;

(d)	 Loss of award fee for the performance pe-
riod in which the Government determined 
contractor noncompliance;

(e)	 Declination by the Government to exercise 
contract options;

(f)	 Termination of the contract for default, in 
accordance with the termination clause of 
the contract; or

(g)	 Suspension or debarment.109

■■ Other

	 (26) What are other U.S. domestic laws that might 
be relevant to trafficking? 

	 Key anti-trafficking legislation enacted by 
Congress include:

(a)	 The Trafficking Victims Protection Act of 
2000110 and its reauthorizations (TVPRAs 
of 2003, 2005, 2008, 2013);111 

(b)	 The Child Soldiers Prevention Act of 2008 
(CSPA);112

(c)	 The Tariff Act of 1930;113

(d)	 The Trade Act of 1974;114 

(e)	 The Trade and Development Act of 2000;115

(f)	 Title XVII of the National Defense Autho-
rization Act for Fiscal Year 2013;116 and

(g)	 Congressionally authorized trade prefer-
ence programs.117

Other executive actions on trafficking include:

(a)	 Executive Memorandum on Steps To Com-
bat Violence Against Women and Traffick-
ing in Women and Girls;118
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(b)	 E.O. 13126;119

(c)	 National Security Presidential Directive 
22;120 and

(c)	 E.O. 13627.121

	 (27) Is there international law requiring coopera-
tion in trafficking in persons? 

	 Yes, there are several international cooperation 
agreements to prevent trafficking in persons. 
The United States has ratified or acceded to 
international obligations under the following 
legal instruments:

(a)	 1956 U.N. Supplementary Convention on 
the Abolition of Slavery, the Slave Trade, 
and Institutions and Practices Similar to 
Slavery;122

(b)	 2000 U.N. Protocol To Prevent, Suppress 

and Punish Trafficking in Persons, Espe-
cially Women and Children, Supplement-
ing the U.N. Convention Against Transna-
tional Organized Crime;123

(c)	 2000 U.N. Optional Protocol to the Con-
vention on the Rights of the Child on the 
Sale of Children, Child Prostitution and 
Child Pornography;124

(d)	 2000 U.N. Optional Protocol to the Con-
vention on the Rights of the Child on the 
Involvement of Children in Armed Con-
flict;125

(e)	 1957 International Labour Organization 
(ILO) Convention No. 105 on the Aboli-
tion of Forced Labor;126 and

(f)	 1999 ILO Convention No. 182 on the Worst 
Forms of Child Labor.127

GUIDELINES

   These Guidelines are intended to assist you 
in gaining a better understanding of the FAR 
and DFARS regulatory requirements prohibit-
ing human trafficking in Federal Government 
contracts. They are not, however, a substitute 
for professional representation in any specific 
situation.

	 1.	 The anti-trafficking regulations prohibit 
all federal contractors, subcontractors, and em-
ployees of either from engaging in a broad range 
of trafficking-related activities. This coverage 
includes commercial item contractors, subcontrac-
tors, and small businesses, regardless of whether 
the contract is performed in the United States 
or abroad. 

	 2.	 The regulations apply to all new contracts 
and future orders under existing ID/IQ contracts.

	 3.	 All federal contractors, subcontractors, 
and employees of either are prohibited from: 

(a)	 Engaging in severe forms of trafficking 
during the period of performance of the 
contract;

(b)	 Procuring commercial sex acts during the 
period of performance of the contract;

(c)	 Using forced labor in the performance of 
the contract;

(d)	 Destroying, concealing, confiscating, or 
otherwise denying access by an employee 
to the employee’s identity documents, such 
as passports or drivers’ licenses;

(e)	 Using misleading or fraudulent recruit-
ment practices during the recruitment of 
employees such as failing to disclose basic 
information or making material misrep-
resentations regarding the key terms and 
conditions of employment, including 
wages and fringe benefits, the location of 
work, living conditions and housing, any 
significant costs to be charged to the em-
ployee, and, if applicable, the hazardous 
nature of the work;

(f)	 Using recruiters that do not comply with 
local labor laws and charging “recruitment 
fees” to employees; 

(g)	 Providing or arranging housing that fails to 
meet the host country and safety standards;

(h)	 Failing to provide a written employment 
contract, recruitment agreement, or similar 
work paper, if required by law or contract, 
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in the employee’s native language at least 
five days before the employee parts from 
his or her country of origin; and

(i)	 Failing to provide or reimburse return 
transportation costs upon the end of em-
ployment for employees who were brought 
into a country for the purpose of working 
on a U.S. Government contract or subcon-
tract.

	 4.	 All federal contractors must notify agents 
and employees of the Government’s anti-trafficking 
prohibitions and the actions the contractor will 
take against an employee, subcontractor, subcon-
tractor employee, or agent for violations of the 
regulations. Further, federal contractors must take 
appropriate actions against employees, agents, 
subcontractors, or subcontractor employees who 
violate anti-trafficking policies.

	 5.	 All federal contractors must notify the CO 
and the agency IG upon becoming aware of credible 
information alleging that a contractor employee, 
subcontractor, subcontractor employee, or their 
agent has engaged in prohibited trafficking behavior.

	 6.	 Federal contractors and subcontractors with 
non-COTS contracts or subcontracts performed 
abroad involving services or supplies exceeding 
$500,000 must have appropriate compliance plans 
targeting trafficking activities, must publish the 
plans at their workplaces and on their websites, 
and must certify compliance prior to award and 
annually thereafter. An appropriate compliance 
plan must include:

(a)	 An employee awareness program about 
the Government’s zero-tolerance policy 
with regard to human trafficking, the 
trafficking-related activities in which the 
contractor is prohibiting from engaging, 
and the actions that will be taken against 
employees for violations;

(b)	 A process for employees to report traffick-
ing violations without fear of retaliation, 
including through a hotline number and 
email address;

(c)	 A recruitment and wage plan that only 
permits the use of recruitment companies 
with trained employees, prohibits charging 

“recruitment fees” to the employee, and 
ensures that wages meet applicable host 
country legal requirements or explains any 
variance;

(d)	 A housing plan (if the contractor provides 
or arranges housing) that ensures compli-
ance with applicable host country legal 
requirements; and

(e)	 Procedures to prevent agents and sub-
contractors at any tier and at any dollar 
amount from engaging in trafficking in 
persons, and to monitor, detect, and ter-
minate any agents, subcontractors or sub-
contractor employees that have engaged 
in such activities.

	 7.	 A federal prime contractor’s anti-trafficking 
obligations flow down to its subcontractors. The 
prime contractor must include the substance of 
the “Combating Trafficking in Persons” clause at 
FAR 52.222.50 in all subcontracts and in all con-
tracts with agents. If the subcontract is subject to 
the regulations’ compliance plan and certification 
requirements, then that subcontractor must submit 
to the contractor its certification prior to the award 
of the subcontract and annually thereafter. 

	 8.	 Contractors that are subject to the DFARS 
requirements must display hotline posters. In 
addition, DOD solicitations and contracts that 
exceed the simplified acquisition threshold, in-
cluding those for the acquisition of commercial 
items, must include a new representation that the 
offerors’ hiring practices address combating traf-
ficking in persons and that offerors will comply 
with the anti-trafficking policies. This represen-
tation adds requirements to notify employees 
and subcontractors regarding their obligation to 
report human trafficking violations and that they 
will be afforded whistleblower protection. The 
DFARS also integrates a contractor employee bill 
of rights and requires that employees be made 
aware of it, that their employers enforce it, and 
that it be posted in employee workspaces.

	 9.	 A contractor’s failure to comply with the 
anti-trafficking requirements could result in a 
range of remedies. The FAR includes the follow-
ing nonexclusive list of potential remedies:
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(a)	 Requiring the contractor to remove a con-
tractor employee or employees from the 
performance of the contract; 

(b)	 Requiring the contractor to terminate a 
subcontract; 

(c)	 Suspension of contract payments until the 
contractor has taken appropriate remedial 
action; 

(d)	 Loss of award fee, consistent with the award 
fee plan, for the performance period in 
which the government determined con-
tractor noncompliance; 

(e)	 Declining to exercise available options 
under the contract; 

(f)	 Termination of the contract for default or 
cause, in accordance with the termination 
clause of this contract; or 

(g)	 Suspension or debarment.

	      In addition to negative publicity, other conse-
quences could potentially include an unfavorable 
past performance assessment or responsibility 
determination, civil suit, criminal prosecution, 
or an action for damages under the federal civil 
FCA.
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