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THE DELAWARE BANKRUPTCY COURT CLARIFIES STANDARDS FOR EVALUATING WHETHER
CERTAIN TRANSACTIONS CONSTITUTE “REPURCHASE AGREEMENTS” UNDER THE BANKRUPTCY
CODE AND HOLDS THE COMMERCIAL REASONABLENESS STANDARD OF UCC ARTICLE 9 DOES
NOT APPLY TO A FORECLOSURE OF NOTES UNDER A REPURCHASE AGREEMENT
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The MRA is a “repurchase agreement” under the Bankruptcy Code and the “safe harbor” provisions of
sections 559 and 555 of the Bankruptcy Code are applicable.
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ëìÄçêÇáå~íÉÇ= åçíÉë= èì~äáÑáÉÇ= ~ë= �ãçêíÖ~ÖÉ= äç~åëIÒ= ~ë= íÜ~í= íÉêã= áë= ìëÉÇ= áå= ëÉÅíáçå= NMNEQTFE^F= çÑ= íÜÉ
_~åâêìéíÅó=`çÇÉK=^ë=~= êÉëìäíI= íÜÉ=`çìêí=ÇÉíÉêãáåÉÇ= íÜ~í=�~=ÜçäÇÉê=çÑ= íÜÉ= ëìÄçêÇáå~íÉÇ=åçíÉë=ÜçäÇë=~å
áåíÉêÉëí=áå=íÜÉ=ãçêíÖ~ÖÉ=äç~åë=çïåÉÇ=Äó=xíÜÉ=pmbzI=çêI=ãçêÉ=ëáãéäó=éìíI=~å=áåíÉêÉëí=áå=íÜÉ=ãçêíÖ~ÖÉ=äç~åëKÒ

cçê=íÜÉ=ëÉÅçåÇ=é~êí=çÑ=íÜÉ=íïçJé~êí=áåèìáêóI=íÜÉ=`çìêí=ë~áÇ=íÜ~í=áí=ãìëí=ÇÉíÉêãáåÉ=áÑ=íÜÉ=ëíêìÅíìêÉ=çÑ=íÜÉ
jo^=Ñçääçïë=íÜÉ=ëíêìÅíìêÉ=çÑ=~=�êÉéìêÅÜ~ëÉ=~ÖêÉÉãÉåíIÒ=~ë=ÇÉÑáåÉÇ=Äó=ëÉÅíáçå=NMNEQTF=çÑ=íÜÉ=_~åâêìéíÅó
`çÇÉK=qÜÉ=`çìêí=íÜÉå=ÑçìåÇ=íÜ~í=íÜÉ=jo^=ë~íáëÑáÉÇ=~ää=çÑ=íÜÉ=åÉÅÉëë~êó=ëíêìÅíìê~ä=ÉäÉãÉåíëK=^ë=~=êÉëìäí=çÑ
íÜáë= íïçJé~êí= áåèìáêóI= íÜÉ= `çìêí= ÅçåÅäìÇÉÇ= íÜ~í= íÜÉ= jo^= Ñ~ääë= ïáíÜáå= íÜÉ= ÇÉÑáåáíáçå= çÑ= ~= �êÉéìêÅÜ~ëÉ
~ÖêÉÉãÉåíÒ= ìåÇÉê= íÜÉ= _~åâêìéíÅó= `çÇÉI= íêáÖÖÉêáåÖ= íÜÉ= ~ééäáÅ~Äáäáíó= çÑ= íÜÉ= ë~ÑÉ= Ü~êÄçêë= Åçåí~áåÉÇ= áå
ëÉÅíáçå= RRV= çÑ= íÜÉ= _~åâêìéíÅó= `çÇÉK= få= ~ÇÇáíáçåI= íÜÉ= `çìêí= ÇÉíÉêãáåÉÇ= íÜ~í= íÜÉ= jo^= Ñáíë= ïáíÜáå= íÜÉ
ÇÉÑáåáíáçå= çÑ= ~= �ëÉÅìêáíáÉë= Åçåíê~ÅíÒ= ìåÇÉê= íÜÉ= _~åâêìéíÅó= `çÇÉ= ÄÉÅ~ìëÉ= íÜÉ= jo^= áë= ~= �êÉéìêÅÜ~ëÉ
~ÖêÉÉãÉåíIÒ=íÜÉ=ëìÄçêÇáå~íÉÇ=åçíÉë=~êÉ=�áåíÉêÉëíë=áå=ãçêíÖ~ÖÉ=äç~åëIÒ=~åÇ=iÉÜã~å=áë=~=�ëíçÅâÄêçâÉêIÒ=~ë
íÜÉëÉ=íÉêãë=~êÉ=ìëÉÇ=áå=íÜÉ=_~åâêìéíÅó=`çÇÉK=qÜìëI=íÜÉ=`çìêí=~äëç=ÑçìåÇ=íÜ~í=íÜÉ=ë~ÑÉ=Ü~êÄçê=éêçîáëáçå=çÑ
ëÉÅíáçå=RRR=çÑ=íÜÉ=_~åâêìéíÅó=`çÇÉ=~ééäáÉë=íç=íÜÉ=jo^K

Lehman did not violate the automatic stay imposed by section 362(a) of the Bankruptcy Code when it
exercised its rights under an ipso facto clause.
e~îáåÖ=ÇÉíÉêãáåÉÇ=íÜ~í=íÜÉ=ë~ÑÉ=Ü~êÄçê=éêçíÉÅíáçåë=çÑ=ëÉÅíáçåë=RRV=~åÇ=RRR=çÑ=íÜÉ=_~åâêìéíÅó=`çÇÉ=~ééäó
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Åçåíê~Åíì~ä= êáÖÜíë= íç= äáèìáÇ~íÉI= íÉêãáå~íÉ= çê= ~ÅÅÉäÉê~íÉ= ~= êÉéìêÅÜ~ëÉ= ~ÖêÉÉãÉåí= çê= ëÉÅìêáíáÉë= Åçåíê~ÅíK
_ÉÅ~ìëÉ= íÜÉ=ë~ÑÉ=Ü~êÄçê=éêçîáëáçåë=~ééäó= íç= íÜÉ=jo^I= íÜÉ=`çìêí=ÜÉäÇ= íÜ~í=iÉÜã~åÛë=ÉåÑçêÅÉãÉåí=çÑ= áíë
êáÖÜíë=ìåÇÉê=íÜÉ=áéëç=Ñ~Åíç Åä~ìëÉ=áå=íÜÉ=jo^=ï~ë=åçí=éêçÜáÄáíÉÇ=Äó=ëÉÅíáçå=PSREÉF=çê=ëÉÅíáçå=PSOE~F=çÑ=íÜÉ
_~åâêìéíÅó=`çÇÉK=^ÅÅçêÇáåÖäóI=íÜÉ=`çìêí=ÑçìåÇ=íÜ~í=iÉÜã~å=ï~ë=éÉêãáííÉÇ=íç=ÉåÑçêÅÉ=áíë=êáÖÜíë=ìåÇÉê=íÜÉ
jo^=Äó=ÑçêÉÅäçëáåÖ=çå=~åÇLçê=äáèìáÇ~íáåÖ=íÜÉ=ëìÄçêÇáå~íÉÇ=åçíÉëK

UCC Article 9’s commercial reasonableness standard did not constrain Lehman’s exercise of its foreclosure
rights under the MRA.
cçê=ïÜ~í=~ééÉ~êë= íç=ÄÉ= íÜÉ= Ñáêëí= íáãÉ= ÑçääçïáåÖ= íÜÉ=~ãÉåÇãÉåíë= íç= íÜÉ=_~åâêìéíÅó=`çÇÉ=ã~ÇÉ=Äó= íÜÉ
_~åâêìéíÅó= ^ÄìëÉ= mêÉîÉåíáçå= ~åÇ= `çåëìãÉê= mêçíÉÅíáçå= ^Åí= çÑ= OMMRI= íÜÉ= `çìêí= ~ÇÇêÉëëÉÇ= íÜÉ= áëëìÉ= çÑ
ïÜÉíÜÉê=íÜÉ=ÅçããÉêÅá~ä=êÉ~ëçå~ÄäÉåÉëë=ëí~åÇ~êÇ=Åçåí~áåÉÇ=áå=^êíáÅäÉ=V=~ééäáÉë=íç=êÉéìêÅÜ~ëÉ=~ÖêÉÉãÉåíëK
få=ÇÉÅáÇáåÖ=íÜáë=áëëìÉI=íÜÉ=`çìêí=Ñáêëí=çÄëÉêîÉÇ=íÜ~í=íÜÉ=jo^=ÉñéêÉëëäó=ëí~íÉë=íÜ~í=íÜÉ=é~êíáÉëÛ=áåíÉåí=ï~ë
�íÜ~í=~ää=qê~åë~Åíáçåë=ÜÉêÉìåÇÉê=ÄÉ=ë~äÉë=~åÇ=éìêÅÜ~ëÉë=~åÇ=åçí=äç~åëKÒ=eçïÉîÉêI=íÜÉ=`çìêí=~äëç=çÄëÉêîÉÇ
íÜ~í=íÜÉ=jo^=ÑìêíÜÉê=ëí~íÉë=íÜ~í=�áå=íÜÉ=ÉîÉåí=~åó=ëìÅÜ=qê~åë~Åíáçåë=~êÉ=ÇÉÉãÉÇ=íç=ÄÉ=äç~åëI=pÉääÉê=ëÜ~ää
ÄÉ=ÇÉÉãÉÇ=K=K=K=íç=Ü~îÉ=Öê~åíÉÇ=íç=_ìóÉê=~=ëÉÅìêáíó=áåíÉêÉëí=áå=~ää=çÑ=íÜÉ=mìêÅÜ~ëÉÇ=pÉÅìêáíáÉë=ïáíÜ=êÉëéÉÅí=íç
~ää= qê~åë~Åíáçåë= ÜÉêÉìåÇÉê= ~åÇ= ~ää= fåÅçãÉ= íÜÉêÉçå= ~åÇ= çíÜÉê= éêçÅÉÉÇë= íÜÉêÉçÑKÒ= _~ëÉÇ= ìéçå= íÜÉëÉ
éêçîáëáçåëI= íÜÉ= `çìêí= ëí~íÉÇ= íÜ~í= íÜÉ= çåäó= ëáíì~íáçå= áå= ïÜáÅÜ= ^ejf`= ïáää= ÄÉ= ÇÉÉãÉÇ= íç= Ü~îÉ= Öê~åíÉÇ
iÉÜã~å=~=ëÉÅìêáíó=áåíÉêÉëí=áë=áÑ=íÜÉ=`çìêí=ÇÉíÉêãáåÉÇ=íÜ~í=íÜÉ=ëìÄçêÇáå~íÉÇ=åçíÉë=íê~åë~Åíáçå=áë=~=äç~åK=qÜÉ
`çìêí= íÜÉå= ÅçåëáÇÉêÉÇ= íÜÉ= çéÉê~íáîÉ= éêçîáëáçåë= çÑ= íÜÉ= jo^I= ïÜáÅÜ= áåÅäìÇÉÇ= íÉêãë= ëìÅÜ= ~ë= �_ìóÉêIÒ
�pÉääÉêIÒ=�mìêÅÜ~ëÉÇ=pÉÅìêáíáÉëIÒ=~åÇ=�mìêÅÜ~ëÉ=mêáÅÉKÒ=^ÑíÉê=ÅçãéäÉíáåÖ=áíë=êÉîáÉï=çÑ=ÄçíÜ=íÜÉ=ëí~íÉÇ=áåíÉåí
çÑ=íÜÉ=é~êíáÉë=~åÇ=íÜÉ=çéÉê~íáîÉ=éêçîáëáçåë=çÑ=íÜÉ=jo^I=íÜÉ=`çìêí=ÅçåÅäìÇÉÇ=íÜ~í=íÜÉ=jo^=ï~ë=~=éìêÅÜ~ëÉ
~åÇ= ë~äÉ= ~ÖêÉÉãÉåí=~åÇI= íÜÉêÉÑçêÉI= íÜÉ=éêçîáëáçåë=çÑ= íÜÉ=jo^=ÅçåÅÉêåáåÖ= íÜÉ= ÅêÉ~íáçå=çÑ= ~= ÅçåíáåÖÉåí
ëÉÅìêáíó=áåíÉêÉëí=ÇáÇ=åçí=ÅçãÉ=áåíç=éä~óK



www.kayescholer.com 3

BUSINESS REORGANIZATION AND
CREDITORS’ RIGHTS PRACTICE GROUP

JUNE 2008

qÜÉ=`çìêí=ïÉåí=çå=íç=çÄëÉêîÉ=íÜ~í=^êíáÅäÉ=V=åÉîÉêíÜÉäÉëë=~ééäáÉë=íç=ÅÉêí~áå=éìêÅÜ~ëÉ=~åÇ=ë~äÉ=~ÖêÉÉãÉåíëI
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